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Court of Appeals of the District of Columbia. 


No. 3509. 

James R. Hayden, Appellant, 
vs. 

Rocco Filippone et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 63905. 

Rocco Filippone, Rosaria Filippone, Plaintiffs, 

vs. 

James R. Hayden, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed July 12, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 63905. 

Rocco Filippone, Rosaria Filippone, Plaintiffs, 

vs. 

James R. Hayden, Defendant. 

District of Columbia, To wit: 

Your Complainants being first duly sworn according to law, state 
that they are entitled to the possession of the premises No. 924 
1—3509a 
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Eighth Street S. E. located in the District of Columbia, and that 
the same is unlawfully detained from them and held without right 
by the defendant James R. Hayden to w’hom the complainants’ 
grantors had heretofore rented the said premises as a tenant at suf¬ 
ferance and whose tenancy and estate has been determined by the 
due service on said Defendant of a thirty days’ notice in writing 
to quit said premises, and who refuses so to do. Complainants 
therefore pray that a Summons be issued, commanding the defend¬ 
ant to appeal* and show cause why judgment should not be given 
against him for the restitution of the possession of said premises, 
and costs of this suit. 

ROCCO FILIPPONE. 
her 

ROSARIA x FILIPPONE. 
mark. 


PAUL L. WRIGHT, 
For Pits. 


2 Subscribed and sworn to before me this 18" day of June 

A. D. 1920. 

[seal.] ELIZABETH BYRD, 

Notary Public, D. C. 

Summons in the Municipal Court. 


* 


The President of the United States to the defendant, James R. Hay¬ 
den, Greeting: 

You are hereby summoned to appear in this Court on the 30 
day of June, A. D. 1920, at 10 o’clock A. M., to answer the plaintiffs’ 
complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the premises de¬ 
scribed in the complaint under oath filed herein by said plaintiffs 
Rocco Filippone, Rosario Filippone, and costs of this suit, and in 
case of your failure so to appear and answer, the suit will be pro¬ 
ceeded with as in case of default. 

Witness the Honorable Judges of said Court this 18 day of June, 
A. D. 1920. 

BLANCHE NEFF, [seal.] 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 

$1.00 Pd. 

3 Marshal's Return. 

Summoned as within directed. 


6/18, 1920. 


MAURICE SPLAIN, 

U. S. Marshal, 
By J. ANKERS, 

Deputy Marshal. 
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Judgment in the Municipal Court. 

June 30, 1920. 

Judgment for plaintiff for possession of the within described 
premises after trial with costs. 

R. H. TERRELL, 

Judge. 

Appeal noted in open Court. 


Undertaking on Appeal in the Municipal Court. 

******* 


The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the — 
day of-, 191—, to the Supreme Court of the District of Colum¬ 

bia, and Fidelity and Deposit Co. of Md., a corporation, his surety, 
hereby appearing and submitting to the jurisdiction of the said Su¬ 
preme Court of the District of Columbia, undertake jointly and 
severally to abide by and pay the said judgment if it shall be 
affirmed, together with the costs of the appeal, and all intervening 
damages to the leased property, and compensation for the 
4 use and occupation thereof from the date of the said judg¬ 
ment to the date of its affirmance, which said judgment, if 
affirmed, may be rendered against them by said appellate court 
jointly, or either of them separately, in this case, for the amount 
of the judgment so affirmed and the intervening damages, com¬ 
pensation and costs aforesaid. 

Signed this 2nd day of July, A. D. 1920. 


Witness: 

EMMA R. BELL. 


JAMES R. HAYDEN, 

FIDELITY AND DEPOSIT CO. 

OF MD. [seal.] 

B. E. GERMANN, 

A tty. in Fact. 


Approved July 3, A. D. 1920. 
M. M. DOYLE, 

Judge. 


Jul. 3, 1920/ 

I hereby certify that the Fidelity and Deposit Company of Mary¬ 
land, the Corporation surety hereon, is duly authorized by the 
Secretary of the Treasury to do business in the District of Columbia, 
and that Geo. H. Price, 209 Riggs Building, is the duly constituted 
process agent of said corporation. 

BLANCHE NEFF, 

Clerk M. C. D t C. 
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Certificate of Municipal Court on Appeal. 


******* 


Date. 

1920. 


June 18. 
“ 18. 

“ 18. 
“ 30. 

“ 30. 


July 3. 
“ 10 . 


Proceedings. 

Attorney- for plaintiff: Offutt and Imlay. 

Attorney for defendant: A. H. Bell. 

Sworn complaint filed. 

Summons and copy issued, returnable June 30, 1920, at 
10 a. m. 

Summons returned “Personal service.” 

Trial and contest. 

Judgment for plaintiff for possession of the within de¬ 
scribed premises with costs. 

(Appeal noted.) 

Appeal, undertaking on, filed and approved with the 
Fidelity and Deposit Co. of Md. as surety. 

Certificate of Appeal and all papers in case filed with 
Clerk of Supreme Court, D. C., and Appellant noti¬ 
fied. 


This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 10th day of 
Julv, A. D. 1920. 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 


Costs paid by Plaintiff, $2.85. 
Costs paid by Defendant, $1.00. 
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* 


Affidavit under Rule Nineteen. 

Filed July 20, 1920. 

* * * * * 


* 


District of Columbia, ss: 

Rocco Filippone, being first duly sworn, on oath deposes and says 
that he is one of the plaintiffs and appellees in the above entitled 
cause, wherein James R. Hayden is defendant and appellant and 
makes this affidavit for and on behalf of himself and Rosaria Filip¬ 
pone, the other plaintiff and appellee, pursuant to the provisions of 
rule nineteen of the Law Rules of this Court; that heretofore, prior 
to, to wit, the second day of April 1920, said appellant held posses¬ 
sion of real estate in the District of Columbia known as part of orig¬ 
inal lots three (3) and four (4) in square nine hundred and twenty- 
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eight (928), improved by premises 924 8th Street, Southeast, more 
particularly described in a certain deed from Lydia L. Domer to ap¬ 
pellees, dated April 1 and recorded April 2, 1920 in the land records 
of the District of Columbia, said appellant holding possession of the 
same as a tenant by sufferance, having originally held under a cer¬ 
tain written agreement with said Lydia L. Domer or the other prede¬ 
cessor in title of appellees, which said written agreement had for 
some time prior to said April 2, 1920, expired; that upon said last 
named date by the said deed above referred to dated and recorded as 
aforesaid, duly delivered by said Lydia L. Domer to appellees, title to 
the aforesaid real estate became vested in appellees as tenants in com¬ 
mon in fee simple; that thereafter on, to wit, the 1st day of 
7 May, 1920, appellant attorned unto appellees by paying unto 
appellees the rental amounting to Thirty-three Dollars for the 
month beginning the 1st day of May, 1920; that thereafter on the 
18th day of May, 1920 affiant delivered unto appellant, James R. 
Hayden, a written notice to quit the premises aforesaid, of which the 
attached copy filed herewith marked Exhibit A, and prayed to be 
read as a part of this affidavit, is a true copy; that said notice to quit 
was signed by the genuine signature of the affiant and by said Rosaria 
Filippone bv her mark; that affiant handed the original aforesaid 
of said notice to said appellant on, to wit, May 18, 1920; that there¬ 
after appellant, having failed to remove from and quit the premises 
aforesaid at the end of thirty days from said May 18, 1920, appellees 
filed their action in the Municipal Court of the District of Columbia 
and other proceedings were had therein and in this Court as shown 
by the record; and affiant further says that appellant has failed, since 
the last named date aforesaid, and does now fail to surrender posses¬ 
sion of the premises aforesaid, and appellees are wrongfully kept 
from possession of the premises aforesaid; 

Wherefore, the premises considered, appellees pray that they may 
have judgment for possession of said premises and for damages and 
costs. 

ROCCO FILIPPONE. 


Subscribed and sworn to before me this 19th day of July, A. D. 
1920. 


[seal.] M. GRACE DELANY, 

Notary Public, D. C. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY, 

Attorneys for Plaintiffs. 


8 Washington, D. C., May 18, 1920. 

Mr. James R. Hayden, 

924 8th Street S. E., 

City. • 

Dear Sir: 

You are in possession as tenant of the aforesaid described premises, 
to wit: 924 8th Street, S. E. in the City of Washington, D. C. We 
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are the owners of this building, having recently purchased the same 
and paid full consideration therefor. Our deed has been duly re¬ 
corded among the Land Records of the District of Columbia. This 
property is in bad state of repair, being without a heating plant; the 
floors are in bad condition, there being several joists which have rot¬ 
ten under the store which requires immediate attention; We also in¬ 
tend to place an additional bath in the premises and the same needs 
a general remodeling and painting; The show windows are in a 
dangerous condition and in fact, the whole building needs repairing; 

We desire possession of said premises for the purpose of remodeling 
as aforesaid and have already arranged for plans and specifications 
looking to that end, and all of these improvements cannot be made 
without the premises being vacated. 

You are, therefore, hereby given notice to quit, surrender up and 

vacate said premises at the end of thirty days from the date of the 
service of this notice upon you. 

Yours verv truly, 

(Signed) ROCCO FILIPPONE. 

her 

(Signed) ROSARIA x FILIPPONE. 

mark. 
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Service acknowledged. 

BELL, MARSHALL & RICE, 

Deft's. A ttys. 


July 20, 1920. 


Affidavit of Defendant-Appellant. 


Filed July 28,1920. 

* 

******* 


District of Columbia, ss: 

L James R. Hayden, on oath depose and say that I am the de¬ 
fendant in the above entitled cause; that I am the tenant and oc¬ 
cupant of the premises mentioned in these proceedings; that my 
tenancy thereof, with respect to the store in said premises, began 
some twenty (20) years ago, and for the past three (3) years, I have 
resided with my wife and two (2) minor children in the residential 
part of said premises; that I have a good defense to the action filed 
against me for the possession of said premises, and that I am ad¬ 
vised the thirty (30) days’ notice served upon me is not in accordance 
with the provisions of the statute and is consequently void and of 
no effect. 

JAMES R. HAYDEN. 

Subscribed and sworn to before me this 28 day of July, A. D., 
1920. 

[seal.] BLANCHE NEFF, 

’Notary Public, D. C. 
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10 Motion for Judgment under Rule 19. 

Filed July 31, 1920. 

* >Jt * * J(C * 3(c 

Comes now the plaintiffs, appellees herein by their attorneys, Offutt 
and Imlay and move this Honorable Court that judgment for pos¬ 
session and costs be entered in favor of plaintiffs under Rule Nine¬ 
teen of the Law Rules of this Court for want of a sufficient affidavit 
of defense as required by said rule. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY. 


Alexander H. Bell, 

Attorney for Defendant, 

313 John Marshall Place N. W., 

Washington, D. C.: 

Take notice that the above motion will be for hearing on the first 
motion dav in October 1920 at 10 A. M. or as soon thereafter as 
counsel can be heard. 

OFFUTT & IMLAY, 

By CHARLES V. IMLAY. 


11 Supreme Court of the District of Columbia. 

Monday, January 3rd, 1921. 

4/7 %J 7 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties by their respective attorneys of record and 
thereupon plaintiffs’ motion for judgment heretofore submitted hav¬ 
ing been considered is hereby granted. Whereupon, it is considered 
that plaintiffs do have and recover of defendant possession of the 
premises No. 924 Eighth Street, S. E. located in the District of Co¬ 
lumbia, and recover of defendant and Fidelity and Deposit Co. of 
Md., his surety, their costs of suit to be taxed bv the clerk and have 
execution thereof. 

From the foregoing judgment, the defendant by his attorneys, in 
open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking to operate as a supersedeas, is hereby 
fixed in the sum of One Thousand Dollars. 
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Memorandum. 

January 3, 19*21.—Supersedeas bond approved and filed. 

1*2 Assignments of Error. 

Filed January 17, 1921. 

* * * * * * * 

Janies R. Hayden, defendant, appellant, in the above entitled 
ease, by his attorneys, hereby assigns as error the following: 

(1) That the Justice of the Supreme Court of the District of 
Columbia committed error in holding that the affidavit filed herein 
on behalf of plaintiffs, appellees, was sufficient. 

(2) That the Justice of the Supreme Court of the District of Co¬ 
lumbia eommitteed error in holding that the affidavit filed herein on 
behalf of defendant, appellant, was insufficient under Law Rule #19 
of the Supreme Court of the District of Columbia. 

(3) That the Justice of the Supreme Conurt of the District of 
Columbia committed error in granting the motion for judgment of 
plaintiffs, appellees, under Rule #19 of said Court. 

BELL, MARSHALL & RICE, 
Attorneys for Defendant, Appellant. 


13 Designation of Record on Appeal. 

Filed January 17, 1921. 

* * * * * * ★ 

To the Clerk: 

Please prepare transcript of record on appeal to the Court of Ap¬ 
peals of the District of Columbia in the above entitled case, to include 
the following: 

(1) Transcript of proceedings in the Municipal Court. 

(2) Affidavit on behalf of plaintiffs under Rule #19. 

(3) Affidavit on behalf of defendant under Rule #19. 

(4) Motion for judgment under Rule #19. 

(5) Memorandum of judgment, fixing of undertaking to operate 
as a supersedeas, and appeal noted in open Court on behalf of de¬ 
fendant. 

(6) Memorandum of filing of undertaking on appeal to the Court 
of Appeals. 
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(7) Assignments of error. 

(8) This designation. 

BELL, MARSHALL & RICE, 

Attorneys for Defendant. 

14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 63905 at Law, wherein Rocco 
Filippone et al. are Plaintiffs and James R. Hayden is Defendant, 
as the same remains upons the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of February, 1921, 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3509. James R. Hayden, appellant, vs. Rocco Filippone et al. 
Court of Appeals, District of Columbia. Filed Feb. 17, 1921. 
Henry W. Hodges, clerk. 


(3460) 
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No. 3509. 


James R. Hayden, Appellant , 

vs. 

Rocco FiurpoNE and Rosaria Filippone, Appellees. 


BRIEF ON BEHALF OF APPELLEES. 


George W. Offutt, Jr. 
Charles V. Imlay, 
William A. Read, 
Attorneys for Appellees . 


Press of Byron S. Adams, Washington, D. C. 





IN THE 


(Court of Apprala, iiatrirt of Columbia 

January Term, 1921. 


No. 3509. 


James R. Hayden, Appellant, 
vs. 

Rocco Filippone and Rosaria Filippone, Appellees. 


BRIEF ON BEHALF OF APPELLEES. 

In this case a judgment was entered for possession 
of premises No. 924 Eighth Street, Southeast upon 
the ground of the insufficiency of the affidavit of de¬ 
fendant appellant (Rec. p. 6) in answer to plaintiff’s 
affidavit under Rule 19. The defendant appealed 
therefrom. The only point relied upon in the affidavit 
of defendant was that the thirty (30) days’ notice 
served upon him was not in accordance with the pro¬ 
visions of the statute and was consequently void and 
of no effect. In appellant’s brief this is elaborated to 
this extent, viz.; (first) that the affidavit filed on behalf 
of appellees was not sufficient to justify the entry of 
judgment thereon, because no necessity for the pos- 
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session of the premises in question is shown by said 
affidavit to have existed, as contemplated by the so- 
called “Ball Rent Law”; (second) that the notice to 
quit given in this case was insufficient because not in 
compliance with the requirements of Section 1221 of 
the District Code. 

Taking these points up in turn. 

I. 

THE NOTICE IS NOT INSUFFICIENT UNDER 

THE BALL RENT ACT. 

We would call attention, first, to the fact that the 
notice (Rec. p. 5, 6) states that the condition of the 
premises is unsafe, and that they are needed for the 
purpose of remodeling. The Ball Act, itself, provides 
(Sec. 109) that: 

“The rights of tenants under this title shall be 
subject to the limitation that the bona fide owner 
of any rental property, apartment or hotel shall 
have the right to possession thereof for actual 
bona fide occupancy by himself or his wife, chil¬ 
dren or dependents or for the purpose of tearing 
down or razing the same in order immediately to 
construct new rental property , hotel or apartment , 
if approved by the commission, upon giving thirty 
days’ notice in writing served in the manner pro¬ 
vided bv section 1223 of the act entitled ‘An Act 
to establish a code of laws for the District of 
Columbia’, approved May 3, 1901, as amended, 
which notice shall contain a full and correct state¬ 
ment of the facts and circumstances upon which 
the same is based.” 

There was an obvious effort, and we submit a suc¬ 
cessful effort in this case on the part of the owner to 
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fulfill the requirements of the Commission as to notice. 

Even were it otherwise, however, we would submit 
that the Ball Bent Act nowhere takes away the juris¬ 
diction of the Municipal Court in Landlord and Tenant 
cases. The majority opinion in the recent decision 
of the Supreme Court of the United States in Bloch vs. 
Hirsh, 49 W. L. R. 242’, takes it for granted that the 
proceedings were correctly begun in the Municipal 
Court, although in that precise instance plaintiff could 
not get possession because of his failure to give a 
thirty days’ notice to quit. In fact, the Act nowhere 
makes the jurisdiction of the Rent Commission exclu¬ 
sive. It does not repeal the provisions of the Code 
with reference to cases of this kind. The tenant has 
under the law a perfect right to submit to and abide 
by the decrees of the Municipal Court as to his rights 
in accordance with the doctrine laid down in 15 C. J. 
1131: 


“A court is not ousted of the jurisdiction which 
it possesses over a subject by a subsequent legis¬ 
lative enactment conferring jurisdiction on 
another court over the same subject, unless such 
an intention is plainly manifested either by the 
words of the statute or by a necessary implication 
therefrom.” 

Citing, among other cases, U. S. vs. Louisiana 
123 U. S. 32. 

Ames vs. Kansas, 111 IT. S. 449. 

Bars vs. Preston, 111 U. S. 252. 

If the jurisdiction of the Rent Commission were 
exclusive, it is undeniable that no consent of the parties 
could give the court jurisdiction, but where, as in this 
case, the jurisdiction is concurrent, the rule is different. 
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One of the leading cases cited for the doctrine that the 
point of jurisdiction can be raised even on appeal is 
equally explicit on the effect of a failure to demur 
where the jurisdiction is concurrent. The case referred 
to is Green vs. Creighton 10 Smedes and M. (Miss.) 
159: 

“It is said in argument that there was no de¬ 
murrer to the jurisdiction of the court below, and 
that it is too late to raise the objection here. That 
rule is only applicable in cases of concurrent juris¬ 
diction and has no place where there is an entire 
want of jurisdiction of the subject matter , \ 

Marsh vs. Hayivood 6 Hum. 213, 4 S. & M. 549. 

Similarly it is laid down in 15 C. J. 844, 845. 

“An absolute want of jurisdiction of the subject 
matter or cause of action cannot be waived, nor 
can the doctrine of equitable estoppel be invoked 
to confer a jurisdiction on a tribunal which has 
not jurisdiction of the subject matter. But where 
the court has general jurisdiction of the subject 
matter a lack of jurisdiction of the particular case 
may be waived by failure to take timely and spe¬ 
cific objections, or an invocation of or submission 
to the jurisdiction may raise an estoppel to deny 
such jurisdiction of the subject matter .’’ 

Here the question of jurisdiction is raised for the 
first time, on appeal, and this, we submit, cannot be 
done where as in this case, there is concurrent jurisdic¬ 
tion: 

II. 

SUFFICIENCY OF THE NOTICE TO QUIT. 

The second point is as to the sufficiency of the notice 
to quit under Section 1221, which reads: 
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‘ ‘ to quit, surrender up and vacate said premises 
at the end of thirty days from the date of the 
service of this notice upon you.” (Rec. p. 6.) 

The provisions of the Code are that 

“A tenancy by sufferance may be terminated 
at any time by a notice in writing from the land¬ 
lord to the tenant to quit the premises leased, or 
by such notice from the tenant to the landlord of 
his intention to quit ‘on the thirtieth day after the 
service of the notice* ”. 

It is argued that because the notice read at the end 
of thirty days instead of on the thirtieth day after the 
service of the notice it was, therefore, ineffective. This 
Court has repeatedly held that mere technicalities of 
this nature in a notice to quit cannot avail to defeat the 
substantial rights of the parties. Thus in Bors vs. 
Hay an, 47 W. L. R. 749, and in Bliss vs. Duncan, 44, 
App. D. C. 93, it was held that a notice to quit which 
gives the tenant more than thirty days to surrender the 
premises is not invalid. And in the case of Creel vs. 
Adams , 48 W. L. R. 332, the Court says: 

“The proceedings in landlord and tenant cases 
are informal and if the substantial rights of both 
parties are preserved, a departure from strict pro¬ 
cedure may be ignored”. 

We submit, therefore, that the notice under the Ball 
Act is sufficient; that by failing to raise the point of 
jurisdiction in the Municipal Court any objections to 
that jurisdiction were waived, and that there is no 
merit in the contention that the thirty-day notice was 
bad. 

Respectfully submitted, 

George W. Offutt, Jr. 

Charles V. Imlay, 

William A. Read, 

Attorneys for Appellees. 



